
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Babcock  Pou l t ry  Farms,  Inc .

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Corporat ion
Franchise Tax under Art ic le 9-A of the Tax Law
for  the  F isca l  Years  Ended 9 /30 /72  & 9 /30 /73 .

That deponent .further says
herein and that the address set
of the pet i t ioner.

Sworn to before me this
25 th  day  o f  September ,  1981.

AFFIDAVIT OF MAILING

that the said addressee is the pet i t ioner
forth on said wrapper is the last known address

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says Lhat he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 25th day of September, 1981, he served the within not ice of Decision by
cert i f ied mai l  upon Babcock PouILry Farms, Inc. ,  the pet i t ioner in the
within proceedinS, by enclosing a true copy thereof in a securely sealed
postpa id  wrapper  addressed as  fo l lows:

Babcock Poul t ry  Farms,  Inc.
P .0 .  Box  280
I thaca,  NY 14E50

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post off ice or off icial depository) under the exclusive care and custody of
the United States Postal Service within the State of New York.



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12??7

September  25 ,  1981

Babcock  Pou l t ry  Farms,  Inc .
P . 0 .  B o x  2 8 0
fthaca, NY 14850

Gentlemen:

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhaust-ed your right of review at the administrative level
Pursuant to sect ion(.s) 1090 of the Tax f ,aw, any proceeding in court  to
an adverse decision by the St.ate Tax Commission can only be inst i tuted
Art ic le 78 of the Cj-vi l  Pract ice Laws and Ru1es, and must be commenced
Supreme Court of the State of New York, Albany County, within 4 months
date  o f  th is  no t ice .

review
under
in the
from the

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  mav be  addressed to :

NYS Dept.  Taxat ion and Finance
Deputy Commissioner and Counsel
Albany, New York 12227
Phone # (518) 457-6240

Very truly yours,

STATE TAX COMMISSION

cc:  Pet . i t ioner 's  Representa t ive

Taxing Bureau's Representat ive



NEI^I YORK STATE

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

BABCoCK PoUITRY FARMS, INC.

for Redeterminat ion of a Def ic iency or
for Refund of Corporat ion Franchise
Taxes under Art ic le 9-A of the Tax law
for the f iscal  Years Ended September 30
1972 and September 30, 1973.

DECISION

business outside of New York

sec t ion  210.3  o f  the  Tax  Law.

Babcock  Pou l t ry  Farms,  Inc . ,  P .0 .  Box  280,  I thaca,  New York  14850,  f i led

a pet i t ion for redeterminat ion of a def ic iency or for refund of corporat ion

franchise taxes under Art ic le 9-A of the Tax Law for the f iscal  years ended

September 30, 1972 and September 30, 1973 (Fi le No. t6229).

A formal hearing was held before Jul ius E. Braun, Hearing Off icer,  at  the

off ices of the State Tax Commission, State Off ice Bui lding, Binghamton, New

York ,  on  May 8 ,  L979 a t  1 :00  P.M.  Pet i t ioner  appeared by  Wi l l iam E.  Ryan,  J r . ,

Vice-PresidenL and Treasurer.  The Audit  Divis ion appeared by Peter Crotty,

E s q .  ( P a u l  A .  L e f e b v r e ,  E s q . ,  o f  c o u n s e l ) .

ISSIIB

Whether pet i t ioner had a

State and could thus al locate

regu lar  p lace  o f

its income under

FINDINGS OF FACT

1.  Pet i t ioner ,  Babcock  Pou l t ry  Farms,  Inc . ,  t ime ly  f i led  the  proper  New

York Stat.e Corporat ion Franchise Tax Reports (Form CT-3) for the f iscal  years

ending September 30, 7972 and September 30, 1973, and also t imely f i led an

amended report  for the f iscal  year ending September 30, 1972.

\
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2. 0n March 12, 1975, the Corporat ion Tax Bureau issued a Statement of

Audit  Adjustments against pet i t ioner in which the business al locat ion percentage

was d isa l lowed because o f  a  lack  o f  a  regu la r  p lace  o f  bus iness  ou ts ide  the

State. A1so, certain tax credits were disal lowed on the basis that the equipment

involved was not used direct ly in the manufactur ing process. Accordingly,  on

May 15, 1975 not ices of def ic iency were issued for the period ending Septenber 30,

1972 in  the  amount  o f  $2 ,241.00  p lus  in te res t  o f  $411.45  fo r  a  to ta l  o f  $2 ,652.45

and for the period ending September 30, 1973 in the amount of $7,455.00 plus

i n t e r e s t  o f  $ 8 2 8 . 2 5  f o r  a  t o t a l  o f  9 8 , 2 8 3 . 2 5 .

3 .  Dur ing  the  per iods  a t  i ssue,  pe t i t ioner ,  a  New York  corpora t ion ,  was

in the business of breeding poultry and sel l ing poultry throughout the world.

The poultry were bred in I thaca, New York. The sales and clear ing house

act iv i t ies for customers in Europe, the Middle East and Afr ica were handled by

an employee in  the  Nether lands .  Th is  eurp loyee,  who was pa id  $181000.00  per

year ,  was  a lso  pa id  $110.00  per  month  as  ren t  fo r  a  room in  h is  house thaL was

used as  an  o f f i ce .  A  secre tary  was h i red  a t  $21500.00  per  year  Lo  hand le  the

books and to be avai lable r*hen the salesman was absent.  The off ice was located

in a newly constructed house bought by pet i t ioner 's salesnan.

The off ice in the salesman's home made a better impression on cusLomers

than a ci ty off ice. I t  was a pract ical  consideraLion and cost was half  as much

as for a ci ty off ice. The salesman worked exclusively for pet i t ioner.  The

off ice had the usual equipment including desks, chairs,  electr ic t l ryewri ter,

calculator,  dictaphone and copying apparatus. Stat ionery of pet i t ioner l isted

the off ice address. Sales in Europe, The Middle East and Afr ica totaled f ive

mi l l ion  do l la rs .  Sa1es were  four  mi l l ion  do l la rs  in  the  Un i ted  Sta tes .  Pr io r

Lo 1972, pet i t ioner maintained an off ice in Arkansas, and after 1973 maintained
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an off ice in Pennsylvania. Pet i t ioner had other sales personnel outside New

York State and in Mexico. Al locat ion of wages and salar ies was considered in

pet i t ioner 's  f ranch ise  tax  repor ts .

4. Pet i t ioner conceded that the disal lowance of tax credits bv the Audit

Divis ion r{as correct.

CONCTUSIONS OF LAW

A.  That  sec t ion  4 . I2 (a)  and (b )  o f  the  Sta te  Tax  Commiss ion  Regu la t ions

in force during the periods aL issue herein (Rul ing of State Tax Commission,

March 14, 1962) provided:

"4 .12  Computa t ion  o f  Bus iness  A l loca t ion  Percentage.

a. I f  the taxpayer had a regular place of business
outside New York during the period covered by the
repor t ,  i t s  bus iness  a l loca t ion  percentage is
general ly computed on the basis of i ts:

(1) real  and t .angible personal property
( including real property rented to i t )
within and without New York (sect ions
4 .  1 3  ,  4 . M )  ,

(2) business receipts within and without New
Y o r k  ( s e c t i o n  4 . 1 5 ) ,  a n d

(3) payrol ls within and without New York
( s e c t i o n  4 . 2 5 ) .

The business al locat ion percentage is computed by adding
together the percentages of the taxpayer 's real  and
tangible personal property,  business receipts and payrol ls
within New York during the period covered by the report ,
and dividing the total  of  such percentages by three.
However,  i f  one of the factors (property,  receipts or
payrol ls) is missing, the other two percentages are
added and the sun is divided by two, and if two of the
factors are missing, the remaining percentage is the
bus iness  a l loca t ion  percentage.  (A  fac to r  i s  no t  miss ing
merely because i ts numerator is zera, but i t  is missing
if  both i t .s numerator and i ts denominator are zero.)"

b .
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B.  That  sec t ion  4 .11(b)  o f  the  Regu la t ions  in  fo rce  dur ing  the  per iods

at issue herein def ined ( in pert inent part)  regular place of business as

f o l l o w s :

" 4 . 1 1  R e g u l a r  P l a c e  o f  B u s i n e s s .

b .  A  regu la r  p lace  o i  i " " r " "ss  i s  any  bona f ide
o f f i ce  (o ther  than a  s ta tu to ry  o f f i ce) ,  fac to ry ,
warehouse, or other space which is regular ly
used by the taxpayer in carrying on i ts business.r t

C. That pet i t ioner had a space outside of New York State regular ly used

in  car ry ing  on  i t s  bus iness ,  i .e . ,  in  the  Nether lands .

D. That the pet i t ion of Babcock Poultry Farms, Inc. is granted to the

extent that pet i t ioner may apply a business al locat ion percentage under sect ion

210.3 of the Tax Law. The Audit  Divis ion is hereby directed to modify the

Not ices  o f  Def ic iency  issued on  March  12 ,  1975;  and tha t ,  except  as  so  gran ted ,

the pet i t . ion is in al l  other respects denied.

DATED: Albany, New York

StP 2 5 1981
COMMISSION


